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Abstract. The article is devoted to the analysis of the procedural rights of private persons in
EU competition law, including Ukrainian ones who carry on business in the EU. In order to be
successful in doing business in the EU, private persons (individuals and legal entities) need to be
aware of their rights and be able to effectively protect them.

In the field of EU competition law procedural rights of individuals are of particular
importance, since very often their violations during the investigation of competitive cases become
the grounds for challenging decisions of such institution as the European Commission, which is one
of the main regulators of EU competition law.

The article explores the scope of procedural rights of private persons, such as the right to
defense, which includes the so-called privilege against self-discrimination, the right to be heard, the
right to have a representative and the right to defend communication with a representative, the right
to good governance, the principle of innocence, etc. Importantly, this study is based on an analysis
of the jurisprudence of the Court of Justice the EU, which has jurisdiction to protect private persons
against EU institutions’ infringements and has the monopoly to interpret EU law.

Keywords: Court of Justice of the EU, European Union, EU competition law, EU internal
market, protection of rights, procedural rights.
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AHoOTanisg. AHami3 mpouecyalbHUX TMpaB Ccy0’eKkTiB KOHKypeHTHoro mpasa €C, ski
CTOCYIOTBCSI B TOMY YHCII1 i YKPATHCHKUX MPUBATHUX OCI0, M0 3/1IHCHIOIOTH CBOIO MiAIPUEMHUIIBKY
nismpHICTh Ha TepuTopii €C. 3Bakaroun Ha Te, o MK Ykpainoro ta €C gie Yroaa mpo acoriaiito,
mo HaOyna umuHOCTI 2017 poky Ta ska 3amycTwia (DyHKIIOHYBaHHS 30HM BUIBHOT TOPTIBII,
BIZIKPUBAETHCS 0arato MOXKIMBOCTEH sl yKpaincekoro 0i3aecy Ha Teputopii €C. Tak, 10 822
yKpainchKi KoMmaHii npaioiots B €C, ykpaincekuii ekcriopt B €C 2018 poky cranosus 42,6 %, a
B TIEPIIii MOJIOBHHI TOTO CaMOT0 poKy YKpaiHa ekcrmopryBaja ToBapiB Ta mociayr B €C na 11,2
MUTBbSp/Ia JI0JI., IO Maiike Ha 2 MIIpA J10JI. OUIbIIe 3a aHAJIOTIYHUHI MEpPioJ MOMEPEAHBOTO POKY.
HaiiOinpmumu TopriBelbHUMH TapTHepamMu it Ykpainm B €C € miicte kpaiH — Icmanis,
Hinepnanau, Itamis, Ilonpma, Himeuyunmna 1 ®@panmis. Y 1pbOMy KOHTEKCTI JUIS YKpPaiHCBKOTO
Oi3Hecy € BKpail aKTyaJlbHMM 1 Ba)XJIMBHUM OOI3HAHICTh y CBOIX MaTepiallbHUX Ta MPOLEIYPHHUX
npaBax i Toro, o0 e(eKTUBHO IX peai3oByBaTH 1 B/Iajo 3aXUIIATH CBOI BJIACHI IHTEPECH.

VY cdepi konkypenTHoro npaBa €C 0coOIMBOro 3HaA4CHHS HAOYBalOTh came MpoIlecyaabHI
IpaBa MPUBATHUX OC10, OCKUIBKM JIy’K€ YacTO MiJICTABOK OCKap>KEHHS pIlIEHb TAaKOTO IHCTUTYTY,
ak €Bpornelicbkka Kowmicis, ska € OJHUM 3 TOJIOBHUX PETryIsSTOpPIB KOHKypeHTHoro mpasa €C,
CTalOTh TIOPYIIEHHS MPOIECyaTbHUX TMPaB MiJl Yac MPOBEACHHS PO3CIIAYBaHHS Y KOHKYPEHTHHX
CIpaBax.

JlocnikeHo 3MICT TaKMX MPOIECYalIbHUX MpaB MPUBAaTHUX OCI0, SK MpaBa Ha 3aXUCT, SKE
BKJIIOYAE TaK 3BaHMM NMPUBLIEH NMPOTH caMOJIUCKPUMIHALI, TpaBo OYyTH 3acilyXaHHUM, MPaBO MaTH
MPEJICTaBHUKA 1 TPaBO HA 3aXWCT CIIUIKYBAaHHS 3 MPEICTABHUKOM, MPABO Ha HAJIC)KHE YIPABIIHHSA,
MPUHIIATT HEBUHYBATOCTI TOIIO. BaxiamBuM € Te, MO 1€ JOCTIPKCHHS 3aCHOBAHO Ha aHai3l
cynoBoi npaktuku Cyny crnpaBennuBocti €C, AKui HAAUICHUA IOPUCTUKITIEIO MO0 3aXUCTY MPaB
MPUBATHUX OCIO Big mopymieHb 3 00Ky 1HCTHUTYTIB €C, a Tako)X Ma€ MOHOIOJIbHE TMpaBO Ha
TymadeHHs npaBa €C, TOX came BIH BUCTYIA€E TI€I0 1HCTAHINIEO, KOTPA PO3BHUBAE IMPABO y Iii
chepi.

Knrwouoei cnoea: BaytpimHiid puHok €C, 3axuct npas, €Bponeiicbkuii Coto3, KOHKYPEHTHE
npaBo €C, nporecyanbsHi npasa, Cyn cripaBemuBocTi €C.
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3AIIUTA YKPAUMHCKOI'O BUSHECCA B KOHKYPEHTOM ITPABE
EBPOIIEMCKOTI'O COIO3A

AHHOTAUMSI. AHAIU3 TMPOLECCYAlbHBIX IpaB CYOBEKTOB KOHKypeHTHoro mpaBa EC,
KaCaroIlinuxcs B TOM YHUCJIC u YKpaI/IHCKI/IX YaCTHBIX JIUII, OcyIJlCCTBJ'ISIIOH.II/IX CBOIO
Hpe,Z[HpI/IHI/IMaTeJIBCKyIO JCATCIBbHOCTb HA TeppI/ITOpI/II/I EC.

B coepe xonkypentHoro npasa EC ocoboe 3HaueHne npuoOpeTatoT MMEHHO MpolieccyailbHble
npaBa YaCTHBIX JIHII, HOCKOJ‘ILKy O4YCHb YaCTO OCHOBAHHUCM 06)KaJ'IOBaHI/ISI peH_IeHI/Iﬁ TaKoIro
I/IHCTI/ITyTa, KaK EBpOHeﬁCKaﬂ KOMI/ICCI/IH, KOTOpaSI ABIISICTCS OAHUM U3 TJIABHBIX perJIHTOpOB
KOHKypeHTHOFO npaBa EC, CTAHOBATCA HapymeHI/IH HpOI_IeccyaJIBHBIX HpaB HpI/I HpOBeI[eHI/II/I
paCCJIeHOBaHI/IH B KOHKypeHTHbIX aciiax.
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HccnenoBano copep:kaHue TaKUX MPOLIECCYaANIbHBIX ITpaB YaCTHBIX JIMIL, KaK [1paBa Ha 3alluTy,
KOTOpOE€ BKJIKOYAET TaK Ha3blBaéMbId NPUBWJIETHUS MPOTHUB CaMOJWCKPUMUHAIMM, IPaBO
3aciaylIaHHBIM, IPABO UMETh MPEICTABUTENSA U HA 3aLIUTy OOLIEHMS C IPEICTaBUTENIEM, IIPaBO Ha
Ha/JIeKallee yrpaBlieHHe, MPUHLIUI HEBHHOBHOCTH M TOMY Noa00HOe. BakHo TO, 4YTO 3TO
HCCIIEIOBAaHUE OCHOBAaHO Ha aHanu3e cyaeOHoil mpaktuku Cynpa crpaseanuBoctd EC, KoTOpbIif
HaJleJIeH I0PUCIUKINEHN 0 3aIIUTEe IIPAB YACTHBIX JIUI[ OT HApYLIEHUH CO CTOPOHBI MHCTUTYTOB EC.

Kniwoueevie cnoea: Buyrpennuit peiHok EC, 3ammra mpaB, Epomnetickuii  Coros,
KoHKypeHTHoe npaBo EC, npoueccyanbHbie npaBa, Cyn cnpaseyiuoctu EC.

®opmyi: 0; puc.: 0; Tabmn.: 0; 6ubm.: 16.

Introduction. The effective functioning of the EU internal market is the primary objective of
creating this unique supranational integration organization, and fair competition policy is one of the
main conditions for the development of the fundamental freedoms of the Union. The economic
policies of the EU and its Member States in the internal market are carried out in accordance with
the principle of an open market economy with free competition.

Due to the fact that between the EU and Ukraine there is an Association agreement, which
came into force in 2017, a lot of possibilities for Ukrainian business right now are opened in the
territory of the EU. For example, there are 10,822 Ukrainian companies operating in the EU,
Ukraine’s exports to the EU in 2018 amounted to 42.6%, in the first half of this year, Ukraine
exported goods and services to the EU by $ 11.2 billion, which is almost $ 2 billion more than in
the same period last year. The largest trading partners for Ukraine in the EU are six countries —
Spain, Netherlands, Italy, Poland, Germany and France. In light of this it is highly important for
Ukrainian business to know all material and procedural rights in order to implement them and
effectively protect their own interests.

Some issues of the problems that are mentioned above were studied by such scientists as:
Forrester 1., Geradin D., Petit N., Smirnova K., Lukianec V., Vesterdorf B. At the sane time it
should be underlined that in Ukrainian doctrine there is a lack of researches on procedural rights in
EU competition law.

Presentation of the primary research material. The sources of legal regulation of
competition law in the EU are founding treaties, acts of secondary law of the Union, international
agreements and as a separate category of sources are judgments of the Court of Justice of the EU
(CJEU). The utmost importance of such source as the CJEU judgments is underlined by all
scholars. For example, Smirnova K. notes that: «... jurisprudence has developed a system of
principles of antitrust law and has become applied as the basic «doctrines» of EU law.» [1].

Judicial control in the field of competition is an important element of the right to an effective
remedy and a fair trial, as guaranteed by Art. 47 of the Charter of Fundamental Rights of the EU
and Art. 6 ECHR. It is of particular importance because in the field of competition the Commission
is endowed with extremely broad powers, which include law-making, enforcement and
investigative powers [see: 2]. For example, the Commission is empowered to investigate the
breaches of EU competition law and to impose material penalties on infringers. Such a model of
implementation of EU competition law is regularly criticized on the basis that in most Member
States competition law enforcement, decision-making and sanctioning are carried out by separated
authorities with the aim of reducing the risk of error, as well as the realization of system of checks
and balances. There is no such separation in EU competition law, even despite some
decentralization of antitrust powers that took place after the adoption of Council Regulation (EC)
No 1/2003 [3]. That’s why the possibility of challenging the Commission’s actions in the CJEU is
one of the main mechanisms of protecting the rights of market actors.

It should be noted that the financial consequences of possible errors by the EU are very
significant since in recent years the tendency of increasing the amount of material sanctions for
violation of EU competition law. For example, in 2004, the Commission imposed a € 497 million
fine on Microsoft for abusing its dominant position in the computer market, which prevented other
companies from developing Windows-compatible media players. At the time, it was the largest fine
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imposed by the Commission for breach of EU law. The new record amount has already been
imposed in 2016 — the Commission imposed a fine of 2.93 billion EUR on MAN, Volvo / Renault,
Daimler, Iveco and DAF for the creation of a cartel, allowing these companies to control prices of
freight cars for 14 years. In the same year, the Commission fined the Internet giant Google on 2.4
billion EUR for illegally favoring Google Shopping on its search engine. According to estimates,
the Commission has fined totally on 8.5 billion EUR since 2013 for breaching of EU competition
law [4]. In such way the Commission is combating with cartel practice, which is one of the greatest
threats to the functioning of the common market. Such a large material impact of competition law
and the decisions of the Commission on individuals confirms the importance of studying the
procedural rights of competition actors.

More over the EU competition is closely linked to the possibility of restrictions on
fundamental rights, such as property rights, rights to the protection of personal data, freedom of
association, etc. For example, the right to the protection of personal data may be restricted in the
process of investigation of breaches of competition law, so judicial review and verification of the
legitimacy of all procedures by EU competent authorities must be guaranteed.

Accordingly to the Art. 263 Treaty on the Functioning of the EU (TFEU) the CJEU has the
jurisdiction to review the legality of legislative acts of the Commission on the grounds of
competence, infringement of an essential procedural requirement, infringement of the Treaties or of
any rule of law relating to their application, or misuse of powers. In doing so, the CJEU controls the
correct application not only of substantive competition law, but also the proper decision-making
procedures. Thus, in 2001, the Commission blocked an attempt of the French company, Schneider
Electric, to buy a competing firm Legrand (the manufacturer of electrical equipment). The General
Court in its decision Schneider Electric acknowledged a serious breach of law by the Commission
because it did not provide an opportunity and even refused Schneider Electric to stand its position.
The General Court emphasized that such a procedural violation gave Schneider Electric the right to
compensation for damages in accordance with Art. 340 (2) of the TFEU [5]. This case is one in a
series of cases in which the General Court held that the Commission must comply not only with EU
substantive law but also with procedural rules which guarantee the protection of company rights in
competition sphere [6]. This position is in line with one of the aims of Regulation No 1/2003, which
is to strike a balance between the implementation of EU competition law and respect for the
fundamental rights of individuals — and in particular the right to protection, which includes the so-
called privilege against self-discrimination, the right to be heard, the right to have representative
and the right to defend communication with the representative, the right to good governance, the
principle of innocence.

The case-law of the CJEU has done a lot for development and interpretation of the above-
mentioned procedural rights. Thus, pursuant to Regulation No 1/2003, the Commission has the right
to contact companies for information in order to identify an infringement of EU antitrust law, but
the Regulation does not provide any clarification of to the limits of such interference. The Court of
Justice found that the powers of the Commission for investigation may be limited on the ground of
safeguarding the rights of defense, and therefore companies have the right to remain silent [7]. In
doing so, the Court of Justice insists that the company’s complete silence goes beyond what is
necessary to safeguard the right to a defense.

In other cases, the General Court emphasized that the Commission was not entitled to compel
the company to provide answers that could include a finding of a breach of the EU antitrust law
which the Commission had to prove. If the company voluntarily provides such answers, it loses the
opportunity to invoke the privilege against self-discrimination [8].

It is also of practical importance that a company that refuses to provide information to the
Commission by referring to the self-discrimination privilege may apply to a Hearing Officer who
provides a reasoned recommendation about the existence of such a privilege, which is taken into
account by the Commission in its decision making. On the basis of this reasoned recommendation,
the company may appeal the actions of the Commission which compel it to provide information [9].
In the judgment P Limburgse Vinyl Maatschappij, the Court of Justice explained that in order to
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prove a breach of the privilege against self-discrimination by the Commission, there should be a
request from the Commission that requires not only information but also penalties for not providing
it [10].

The privilege against self-discrimination has become of a high importantance in competition
law procedures. The privilege against self-discrimination cannot be invoked with regard to
collection of documents by the Commission during sudden inspections because in such cases the
company may use other types of rights of defense. The Court emphasized that this exemption does
not apply to individuals - representatives of the company and its staff.

After the initiation of the formal procedure by the Commission, a number of additional
procedural safeguards are taking effect. For example, the right to be heard. According to Art. 27 of
Regulation No 1/2003, the Commission should give the company the right to be heard and for this
all necessary documents relevant to the investigation procedure should be provided. The
information contained in these documents must be accurate and complete in order the company to
be able to fully understand the Commission’s position and provide its observations concerning all
points. For this all the facts relied on by the Commission and the legal qualification of the
infringement must be provided [11]. In addition, the CJEU emphasizes that the Commission should
make available the documents received during the investigation. The exceptions are the
Commission’s internal documents, such as draft acts, documents containing the trade secrets of
other companies, and other confidential information [12]. In doing so, the CJEU is examining
whether the Commission’s failure to supply the relevant documents led to a breach of the rights of
the defense, as there may be other sources of information available to the company [13].

It is noteworthy that the CJEU’s has huge practice concerning the guarantees of the right to
good governance in competition sphere. This right includes the right to a fair hearing of the case by
the Commission within a reasonable time, as well as the need to reason all decisions by the
Commission. This right flows directly from of Art. 41(1) of the Charter of Fundamental Rights of
the EU and is fully protected by the CJEU. The Court insists that the Commission’s requests for
information should be in accordance with the principle of proportionality. This means that the
obligations imposed on the company in connection with the request must be proportionate to the
purpose of the investigation [14]. As regards the determination of the reasonableness of the time
limit for a case, the CJEU considers that the qualification of the term as reasonable depends on the
particular circumstances of the case, namely: its context, stages of proceedings, facilitation of the
investigation by the parties, complexity of the case, etc [15]. In the case of the annulment of the act,
a causal link must be proved between the delay of the procedure and the deprivation of the
company’s right to defense.

An important aspect of competition cases is the presumption of innocence of offenders of
competition rules. With regard to guaranteeing the presumption of innocence in such cases, the
case-law of the CJEU clearly states that if there is a breach of this principle an act of the
Commission must be annulled. In the Court’s view, the primary sources of the presumption of
innocence are Regulation No 1/2003 and Regulation No 622/2008, which are supplemented by Art.
48 EU Charter of Fundamental Rights of the EU. In a recent Icap and Others v Commission
judgment, the Court found that neglectint of the presumption of innocence cannot be justified by the
need for a speedy investigation [16].

The issue of non-contractual liability of the EU and compensation for losses are essential
when considering competitive cases and exercising judicial control over the activities of the
Commission in terms of its compliance with the investigation procedure. The case-law of the CJEU
states that companies whose procedural rights have been substantially infringed by the Commission
in the course of the inquiry procedure have the right to raise questions concerning the EU’s non-
contractual liability and damage compensation under Art. 340 (2) of the TFEU. The Court notes
that even the complexity of competing cases cannot justify serious procedural irregularities which
make it impossible to implement EU law. The existence of liability of the Commission for losses
incurred in the performance of its obligations in the field of competition law is of the utmost
importance, since this Commission’s competence is related to the capital of companies. According

109



to Art. 46 of the Statute of the CJEU the claim for damages under Art. 340 TFEU may be filed
within five years from the occurrence of the circumstances underlying the suit.

Conclusions. The EU-Ukraine Association Agreement, along with the benefits for Ukrainian
business in the form of an EU open market, has also posed many challenges. The activities of
Ukrainian individuals who want to do business in the EU fall under the competence of the European
Commission, which has extremely broad authority in competition sphere. In order to conduct their
business effectively, Ukrainian entrepreneurs should be aware in the particularities of EU
competition law and legal mechanisms of protection of their interests. Particular attention should be
paid to the procedural safeguards for business entities, which in practice commonly are breached by
the Commission. The most important rights which should be protected are: privilege against self-
discrimination, the right to be heard, the right to have representative and the right to defend
communication with the representative, the right to good governance, the principle of innocence.
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