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Abstract. The article is devoted to the study of forms of protection of subjective rights, their
implementation at the national level in the framework of banking relations. The article analyzes the
forms of protection of private and public rights, ways to protect civil rights, the functions of
banking relations, the object and subject composition of banking relations, scientific, theoretical and
practical recommendations for improving the application of law on banking relations.

The authors draw attention to the imperfection of domestic government regulations in terms
of forms of protection of subjective rights of participants in banking relationships. Based on the
analysis of regulatory sources, it is concluded that the form of protection of subjective rights of
participants in banking relations is a statutory procedure for protection of subjective rights in
banking or banking operations (subjective law is aimed at public interest, sociocentric), its
implementation takes place by one or another jurisdictional body depending on its nature, the
content of which is both the activities of the state, its authorized bodies, public associations, and the
ability of the person to exercise his right to protection in case of violation of subjective rights and
legitimate interests, including, seek protection from the competent state authorities.

There is a need for normative consolidation of the concept of forms of protection of
subjective rights of participants in banking relations.

Keywords: form of protection, subjective rights, private and public rights, civil rights,
functions of banking legal relations, object and subjective composition of banking legal relations,
banking legal relations.

JEL Classification: G21

Formulas: O; fig.: 0; tabl.: 0; bibl.: 14.

Ceporwk O. B.

O0OKMOp 10PUOUYHUX HAYK, npodecop,

Hayionanvruil opuouynuii ynisepcumem imeni fApocnasa Myopoeo, Xapkis, Yxpaina,
e-mail: serdiukoleks2015@gmail.com; ORCID ID: 0000-0001-7013-4221

Paouenxo A. C.

Kanouoam mpuoudHux Hayx, 0oyerm,

Hayionanvnuii opuouynuii ynieepcumem imeni Apocnasa Myopozo, Xapkie, Yxpaina;
e-mail: slavohka@ukr.net; ORCID ID: 0000-0002-3132-3799

Ye M. B.

acnipanm,

Hayionanvnuii opuouynuii ynieepcumem imeni Apocnasa Myopozo, Xapkie, Ykpaina;
e-mail: michae.us@gmail.com

58



H1oA0 NPOBJEMATHUKHA JEPKABHUX ®OPM 3AXUCTY CYB’€EKTUBHUX ITPAB
YYACHMUKIB BAHKIBCBKHUX ITPABOBIJTHOCHUH

HaI[lOHAJTBHOMY DPIiBHI B paMKax OaHKIBCHKMX IpaBoBigHOCHH. lIpoananizoBaHo ¢GopMmu 3axucTy

NpUBATHUX 1 NyONiYHUX TMpaB, CHOCOOIB 3aXUCTy UUBUIBHUX MpaB, (QYyHKUIl OaHKIBCBKHX

MPaBOBIAHOCHH, OO0 €KTHHM 1 Cy0’ €KTHHM cCKilaZ OaHKIBCBKMX MNPaBOBIAHOCHH, 3alpOIIOHOBAHO

HAayKOBO-TEOPETHYHI 1 NPaKTU4HI pPEeKOMEHAalii YAOCKOHAJIEHHS 3aCTOCYBaHHA HOpPM IIpaBa,

MPUCBSIYEHUX PETYIIIOBAaHHIO OaHKIBCHKUX MPABOBITHOCHH.

3BepHEHO yBary Ha HEJOCKOHAJICTh BITYM3HIHHMX JEPKaBHHUX MPHUIHCIB y YacTUHI (OpM
3aXMCTy CYO €KTHMBHMX IIpaB y4YacHHMKIB OaHKIBCHKMX NpaBOBiAHOCHMH. Ha mincraBi aHamizy
HOPMAaTHBHHX JKeped 3po0JIeHO BHCHOBOK, IO (opMma 3aXUCTy CyO’€KTHBHHUX NpaB Y4aCHHUKIB
0aHKIBCHKHX TPAaBOBITHOCHH — II¢ BH3HAUCHHI 3aKOHOM MOPSOK 3aXHUCTy Cy0’€KTUBHUX IPaB Y
nporeci 0aHKIBCHKOT AISITBHOCTI a00 TpH 3MiMCHEHHI OaHKIBCHKUX OTmepalliii (cy0’eKTHBHE MpaBo
CTIpSIMOBaHE HA IHTEpeC MyOJIIYHUIA, COIIONEHTPUIHNH), pealizallis SKOTo BiOYBAEThCS TUM 200
IHIIAM FOPUCAUKIIIHHAM OpraHOM 3alieKHO BiJ HOTO TPUPOJAU, 3MICT SKOTO CTAHOBHTBH SIK
JISUTEHICTD JIEpKaBH, YIIOBHOBAXKEHHUX HEIO OPraHiB, TPOMAJICBKUX 00’€JIHaHb, TaK 1 MOXIIHUBICTh
camoi 0coOM peayi3oByBaTH BIIACHE MPABO HA 3aXUCT y pasi MOPYIIECHHsS CyO €KTHBHUX IpaB i
3aKOHHUX IHTEPECIB, Y TOMY YHCIIi 3BEPHYTHUCS 32 3aXUCTOM JI0 KOMIIETEHTHUX JIEPKaBHUX OPTaHiB.

JloBelleHO JOIITBLHICTP HOPMATUBHOTO 3aKPITIEHHS TOHATTS (OpM 3axXuCTy cyO’ eKTHBHHX
MpaB YYaCHUKIB OaHKIBCHKUX BITHOCHH.

Knrouoei cnoea. popma 3axucty, cy0’eKTHBHI TpaBa, MPUBATHI 1 MyOIiYHI IpaBa, IUBUIbHI
npaBa, (yHKIil OaHKIBCHKUX MPaBOBITHOCHH, OO0’€KTHWH 1 cyO0’€KTHHUH CKiaj OaHKIBCHKHX
MPaBOBITHOCHH, OaHKIBCHKi MPaBOBIIHOCHHHU.

®opwmyn: 0; puc.: 0; Tadmn.: 0; 6i6:.: 14.
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O NPOBJIEMATHUKE I'OCYJAAPCTBEHHBIX ®OPM 3AIIIUTHI
CYBBEKTUBHBIX [TIPAB YYACTHUKOB BAHKOBCKHUX ITIPABOOTHOIIEHUAM

Annortauus. [TocBsmeHo uccaenoBannio GopM 3amUThl CYOBEKTUBHBIX MPaB, pealn3alnun
WX Ha HAallMOHAJIHLHOM YpPOBHE B paMKax O0aHKOBCKMX MPABOOTHOLICHWH. AHATM3UPYIOTCA (OPMBI
3al0UTBl YaCTHBIX M MYOJIMYHBIX TMpaB, CIOCO0OB 3alllMTHl TPAXAAHCKUX MpaB, (YHKUIUU
0aHKOBCKHX MPAaBOOTHOIIEHUH, OOBEKTHBIN M CYOBEKTHBIM cOCTaB OAHKOBCKUX MPAaBOOTHOILICHHH,
JENaoTCd  HAay4YHO-TEOPETUYECKHE M IPAKTHYECKHE PEKOMEHJALMH  COBEPIICHCTBOBAHUS

MPUMEHEHUS] HOPM IIPaBa, MOCBSIIEHHBIX PEryIUPOBaHII0 OAHKOBCKUX MPAaBOOTHOLICHUH.
OOpaiieH0  BHUMaHHE Ha  HECOBEPIICHCTBO  OTEYECTBEHHBIX  TIOCYIAPCTBEHHBIX
npeanucaHuid B 4yacTd (GOpM  3alUThl  CyOBEKTHBHBIX IPaB yYaCTHUKOB OaHKOBCKHX
MpaBOOTHOIIEHNH. Ha OCHOBaHWMM aHanW3a HOPMATHUBHBIX HCTOYHUKOB [EJNAETCA BBIBOJ, YTO
¢opma 3ammUTBl CYOBEKTMBHBIX NPaB YJYaCTHUKOB OAHKOBCKMX MPAaBOOTHOIIEHHUH — 3TO
OTIPENICTICHHBI 3aKOHOM TIOPSJIOK 3alIUTHl CyOBEKTHBHBIX MpaB B Tporecce OaHKOBCKOM
NESITEIbHOCTH WIN MIPU OCYIIECTBICHNN OaHKOBCKHX Olepaunii (CyObeKTUBHOE MPABO HAIIPABJICHO

59



Ha WHTEepeC MyOJUYHBIA, COUOLEHTPUUECKUH), peau3ais KOTOPOro MPOUCXOAUT TEM WIIM WHBIM
IOPUCIUKIMOHHBIM OPraHOM B 3aBHCHMOCTH OT €rO MPHPOJBI, COJIEPKAHUE KOTOPOI'O COCTaBIISIET
NeSITeIbHOCTh TOCYAAapPCTBA, YIOJHOMOUYEHHBIX UM OPraHoOB, OOIIECTBEHHBIX OOBEAMHEHUH, TaK U
BO3MO>KHOCTbD JIMIIAa PEaIN30BaTh CBOE MPABO HA 3aLIUTY B Cydae HApYyLICHHUs] CYObEKTUBHBIX IIPaB
1 3aKOHHBIX MHTEPECOB, B TOM 4HCJe 0OpPaTUTHCS 32 3alIMTONW B KOMIIETEHTHBIE TOCYIapCTBEHHBIC
OpraHsbl.

O06ocHOBBIBaeTCA HEOOXOAMMOCTh HOPMAaTHBHOTO 3aKPEIICHUS MOHATHA (DOPMBI 3alIUTHI
CyOBEKTHBHBIX IPAaB YYACTHUKOB OAHKOBCKHMX OTHOIICHUH.

Kniouegvie cnoea. dhopma 3amuThbl, CyObEKTUBHBIE IIPaBa, YacTHbIE M NyOJIMYHBIC IIpaBa,
TpaXIaHCKUE MpaBa, QYHKIMNA OAHKOBCKHX MPABOOTHOIICHUH, OOBEKTHBIN U CYOBEKTHBIH COCTaB
0aHKOBCKHX NPaBOOTHOIICHNU OAHKOBCKHE MPABOOTHOIIECHHUSI.

®opwmyi: 0; puc.: 0; Tadmn.: 0; 6ub.: 14.

Introduction. The relevance of the research topic. Regulation of forms of protection of
subjective rights of the participants is a priority principle in the system of constitutional law of each
country. In accordance with part five of article 55 of the Constitution of Ukraine everyone is
guaranteed the protection of their rights, freedoms and interests from violations and illegal
encroachments by any means defined by law [1]. Specified constitutional provision provides for the
application of forms of protection of the rights of participants of relations, including those not
provided for in the procedural rules. In continuation of the thought, article 13 of the Convention on
the protection of human rights and fundamental freedoms reads: «Everyone whose rights and
freedoms recognized in this Convention are violated shall have an effective remedy in national
authority, even if such violation was committed by persons who perform their statutory authority»
[2]. Forms of protection of subjective rights and legitimate interests is a dynamic element of the
mechanism of legal protection, which, in turn, refers to the exercise of the right, and the content of
which is activity of the state, its government authorities, public associations, and the ability of
individuals to exercise their right to protection in case of violation of subjective rights and
legitimate interests, including to seek protection before a competent public administration.

Research analysis and problem statement. In the legal literature, the works of such well-
known scientists, such as: V.P. I'pubanosa, I".A. Sverdlika, D.M. Chechota, M.A. Gurvich, B.B.
Butneva, G.P. Tymchenko and others.

In modern conditions of development and functioning of society, a necessary condition is
the creation of a holistic mechanism of legal protection, which ensures the restoration of violated
subjective rights, protection of legitimate interests, elimination of any obstacles to the exercise of
subjective rights. and legitimate interests.

Results of the research. D. Chechetov classified forms of protection of rights and
legitimate interests of citizens on the nature of the governments carrying out the defence and
singled out the judicial, administrative, arbitral, notarial and public form [3, p. 53]. We will add the
approval of the S. F. Kechichian tangential to the fact that the subjective civil law represents the law
provided the measure of possible behavior (the right to private action) and a measure of permitted
conduct (a right to someone else’s actions) without the addition of the third element is the
possibility to resort to measures of state coercion, since the possibility of «force» is accompanied by
a subjective right, but is not of its essence [4, p. 58—59].

In continuation of the ideas in certain article 3 of the Civil Code of Ukraine the General
principles of the civil law, which must comply with civil rights and civil interests are: 1) the
inadmissibility of arbitrary interference in the private sphere of the individual; 2) the inadmissibility
of deprivation of the right of ownership, except the cases established by the Constitution of Ukraine
and the law; 3) freedom of contract; 4) freedom of entrepreneurial activity that is not prohibited by
law; 5) judicial protection of civil rights and interests; 6) fairness, integrity and reasonableness. A
mission of civil justice is fair, impartial and timely consideration and permission of civil cases to
protect the violated, unrecognized or disputed rights, freedoms or interests of physical persons,
rights and interests of legal entities, interests of the state (article 1 CCP) [5]. In turn, the task of
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administrative justice is fair, impartial and timely resolution of court disputes in the sphere of public
law relations for the effective protection of the rights, freedoms and interests of physical persons,
rights and interests of legal entities from violations on the part of public authorities [6]. Protection
of violated rights, freedoms or interests of the person who applied to the court may be exercised by
the court also in another way that does not contradict the law and ensure effective protection of the
rights, freedoms and interests of man and citizen, other subjects in the sphere of public law relations
from violations on the part of the authorities. And according to the Law of Ukraine «About
applications of citizens» citizens of Ukraine have the right to appeal to state authorities, local self-
government, associations of citizens, enterprises, institutions, organizations irrespective of forms of
ownership, mass media, officials in accordance with their functional responsibilities with
comments, complaints and suggestions concerning their statutory activities, a petition or motion for
the realization of their socio-economic, political and personal rights and legal interests and
complaint about their violation [7]. Therefore, in this aspect, relevant is the study of forms of
protection of subjective rights of participants of the banking relationship at the national level.

On the notion of forms of protection, then the law is not its definition, and in the legal
literature there are different concepts. Some scientists under the form of protection of subjective
rights and interests understand the legal procedure of protection of rights and interests undertaken
by the different jurisdictional authority, depending on its nature [8, p. 6]. Other — a set of internally
agreed arrangements for the protection of subjective rights that occur within a single legal regime
[9, p. 17]. According to G. P. Timchenko, forms of protection is subject to certain conditions, tool
for the implementation of the right to defense. In those or other forms of protection are considered
legal Affairs, which, in turn, suggest a certain procedure (order) of the implementing stakeholders
of the right to protection and jurisdiction of the authorities of the jurisdiction [10]. Note that
scientists determine ways to protect the rights as stipulated by law, aimed directly at the protection
of the right. Such actions are the final acts of protection in the form of substantive or jurisdictional
actions actions to address obstacles to the implementation of the subjects of their rights or the
restraint of violations, restore the situation that existed before the violation. In turn, the forms of
protection of subjective rights and legitimate interests is a dynamic element of the mechanism of
legal protection, which, in turn, refers to the exercise of the right, and the content of which is
activity of the state, its authorized bodies, public associations, and the ability of individuals to
exercise their right to protection in case of violation of subjective rights and legitimate interests,
including to seek protection before a competent state bodies.

Note that there is a difference between private and public subjective rights that first aims to
interest mainly private, self-centered, the other — mainly on the public interest, sociocentric [11,
p. 92]. Note that the system of subjective public rights of private persons consists of the rights to
freedom of speech, Assembly, Association, religion; of the rights associated with the participation
of citizens in managing public Affairs (active and passive suffrage, the right to exercise public
control, the right to participate in the administration of justice); of rights to receive administrative
services; rights to use public property (streets, squares, parks, etc.); of the rights associated with the
ability to protect their rights and freedoms (right to appeal). In turn, subjective public rights are
exercised through a system of subjective public rights and duties of individuals. However, a
subjective right is not only (not so much) the right to the actions (yours or others), and above all the
right to use tangible and intangible benefits, the social needs and interests of the people, the right to
participate in the political life of the country, to participate in governance, to access the social
values and benefits. That is, from a material point of view, the subjective right always means the
possibility of benefiting from certain social benefits, not just a measure of possible behavior, which
is only a legal tool for this purpose [12].

Using dedicated scientists signs of methods of protection of civil rights in General, we
consider it appropriate also to analyze their features in the context of protection of civil rights:

— the basis for their use is the law or contract (for the protection of civil rights — often a
contract, in which for the parties have the rights and obligations);
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— implemented entity under a material relationship (for the case under consideration — as
part of the civic material relationship);

— arise from the fact objectively wrongful act — violation, denial or contestation of the law
(for this case — most of the violations of law by failure to perform duties defined in the
undertaking) [13].

In the context of forms of protection of subjective rights of participants in banking relations
should analyze the provisions of the Law of Ukraine «On Banks and Banking», which states that
the bank is a legal entity, which on the basis of a license issued by the NBU, has the exclusive right
to types of banking operations: attraction of funds from individuals and legal entities to deposits;
placement of borrowed funds on its own behalf, on its own terms and at its own risk; opening
accounts of individuals and legal entities [14].

Banking legal relations perform the following main functions: they fix the specific behavior
of participants in the process of banking activity or in carrying out banking operations; determine
the range of subjects to which the rules of banking law apply; ensure the enforcement of legal
remedies for the exercise of subjective rights and legal obligations.

Banking legal relations consist of subjects between which there is a legal relationship,
objects and content, ie subjective legal rights and obligations. Subjects of banking legal relations
can be state bodies (NBU), legal entities (commercial banks, enterprises), individuals (citizens of
Ukraine, foreigners). The special subject of this relationship is the state.

The subject of banking relationships is relative to what they arise — cash, securities,
property, actions of citizens and legal entities (the implementation of payments, foreign currency
transactions, purchase and sale of securities). Material content of banking relationships is the
behavior of agents, consisting of subjective rights and duties established by the norms of banking
law. The rights of one party correspond to the duties of the other and Vice versa. For example, the
view of the NBU in the petition of the resident borrower’s obtaining an individual license for
attraction of credit resources from foreign banks. On the one hand, the resident-borrower is entitled
to require the consideration of their request, and the NBU is obliged to consider such a request, give
an answer like that. On the other hand, the NBU is entitled to require the resident-borrower
additional information, safeguards needed to address this issue, as a resident-the borrower must
fulfill the requirements of the NBU.

The subject structure of banking relationships involves the allocation of several levels:
a) clients or, as they say, the clientele of banks — citizens, legal entities, their separate subdivisions,
and other organizations; b) credit institutions, and primarily banks; C) the Bank, as a body of state
Executive power and the centre of the banking system; g) derivatives the banking education
banking unions, associations, leagues, groups, corporations, clearing houses, e) the authorities
exercising functions of state regulation of banking activities and interaction with the banking
system.

Banking relationships in content regulation can be classified into legal relations governing
the organization of the banking system; emerging in the field of banking operations; credit;
-settlement; currency; concerning the circulation of securities.

Types of relationships can be distinguished depending on the subject composition:
a) between banks and customers; b) between two commercial banks in the implementation of
banking operations; c) between the Central Bank and the banks; d) between the banks on the
creation of unions, associations, clearing chambers and other derivative formations — membership
relationship; d) between the Central Bank and government — a relationship of mutual
representation; e) between the Central Bank and the Supreme representative bodies — the purpose
and the report.

In addition, the banking relationship can be classified depending on the nature of banking
operations, i. e. stand relationship, explaining:

a) passive banking operations where the Bank acts as a debtor, and Institute Bank Deposit,
Bank accounts, issue of securities;
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b) active banking operations in which the Bank is involved as lender, and the credit
contracts and contracts of assignment of a monetary claim;

c) the intermediary banking and payment relationship;

d) ancillary banking relationship for the provision of information and other services.

Depending on the content of legal relationship can be classified as follows:

a) property; related funds as a kind of property;

b) non-property related to the provision of Bank secrecy, the use of certain names,
protection of business reputation of the Bank, rating assignment, etc.;

c) organizational related to the construction of the internal organizational structure of the
Bank and the banking system as a whole.

Conclusion. Based on the above it can be concluded that the form of protection of
subjective rights of participants of banking relationships is determined by the law order of
protection of subjective rights in the process of banking activities or in implementation of banking
operations (the subjective right is aimed at the public interest, sociocentric), the implementation of
which is one or other jurisdictional authority, depending on its nature, the content of which is
activity of the state, its authorized bodies, public associations, and the ability of individuals to
exercise their right to protection in case of violation of subjective rights and legitimate interests,
including to seek protection before a competent state bodies.
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