
 FINANCIAL AND CREDIT ACTIVITIES: PROBLEMS OF THEORY AND PRACTICE  2021 № 2 (37)

  503ISSN 2306-4994 (print); ISSN 2310-8770 (online)  

UDK 336.71:343.3:346.6 
Kantsir V.   

Doctor of Law, Professor,  
Professor of the Department of Criminal Law and Procedure, 

Lviv Polytechnic National University, Ukraine;  
e-mail: kancir_01@ukr.net; ORCID ID: 0000-0002-3689-4697  

Kushpit V.  
Ph. D. in law,  

Associate Professor of the Department of Criminal Law and Procedure, 
Lviv Polytechnic National University, Ukraine; 

e-mail: volodymyrk12@gmail.com; ORCID ID: 0000-0002-1664-6696 
Palyukh A.  

Ph. D. in Law,  
Assistant of the Department of Criminal Law and Procedure, 

Lviv Polytechnic National University, Ukraine; 
e-mail: ai.palyukh@gmail.com; ORCID ID: 0000-0001-7413-6662 

Tsyliuryk I.  
Ph. D. in Law,  

Assistant of the Department of Criminal Law and Procedure, 
Lviv Polytechnic National University, Ukraine; 

e-mail: inna_tsyliyryk@ukr.net, ORCID ID: 0000-0002-4776-2278 
Kantsir I. 

Ph. D. in Economics,  
Associate Professor of Theoretical and Applied Economics, 

Lviv Polytechnic National University, Ukraine; 
e-mail: kanthir_02@ukr.net; ORCID ID: 0000-0002-1259-0381 

 
SYNCHRONIZATION OF PROCEDURAL AND FINANCIAL (BANKING) FUSE  

OF THE IMMUNITY OF PROPERTY RIGHTS 
Abstract. The article is devoted to analysis of the effectiveness of the main procedural legal 

and financial (banking) mechanisms designed to ensure the protection of property rights’ immunity. 
The legally regulated procedures of such protection are analyzed on platforms — both procedural 
and legal as well as financial and economic. There is no doubt that only in a state where the 
immunity of property is declared and guaranteed to the person can be provided the development of 
economic, intellectual, socially oriented activities. The effect of the principle of immunity of 
property rights is not absolute, but its restrictions are possible only on the grounds and in the 
manner prescribed by law.  

The topicality of the inviolability of property rights is due to the role of law as a platform for 
citizens’ property independence and their participation in the processes of social reproduction. The 
guarantee of property independence is the right of ownership of property and non-property rights, 
which is realized by giving a person the right to freely, unimpededly, and fully exercise the rights of 
the owner of personal property. The compliance of the inviolability of property rights during 
criminal proceedings is not properly ensured in the current CPC (The Criminal Procedure Code) of 
Ukraine; in particular, the movement of confiscated property is not regulated, which questions the 
novelty of inviolability. To improve the procedure for the protection of property rights, this is 
necessary to regulate at the legislative level the mechanism of protection and restoration of property 
rights of persons victimized by criminal offenses. 

The etymology of «inviolability» guarantees by law the protection of the status of the person 
from any encroachment. Inviolability in the economic and legal context is mainly understood as a 
person’s legal status, which is an unalterable guarantee against unauthorized restrictions by the state 
institutions — law enforcement, financial, court, and individuals and legal entities. 
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An attempt is made to accumulate most of the latest achievements (both legislative, 
theoretically investigative and applied) on the issues of legal regulation of the studied financial and 
legal relations, based on which scientific views are substantiated, and proposals are developed to 
improve regulations in this area. 

The main vectors of economic and legal mechanisms for the protection of the inviolability 
of property rights, which would correlate with generally accepted European and world standards, 
have been identified. 

Keywords: the inviolability of property rights, property rights, principles of proceedings, 
judicial protection, seizure of property, financial guarantee, financial risks. 
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Introduction. The topicality of the inviolability of property rights is due to the role of law 

as a platform for citizens’ property independence and their participation in the processes of social 
reproduction. The guarantee of property independence is the right of ownership of property and 
non-property rights, which is realized by giving a person the right to freely, unimpededly, and fully 
exercise the rights of the owner of personal property. The compliance of the inviolability of 
property rights during criminal proceedings is not properly ensured in the current CPC (The 
Criminal Procedure Code) of Ukraine; in particular, the movement of confiscated property is not 
regulated, which questions the novelty of inviolability. To improve the procedure for the protection 
of property rights, this is necessary to regulate at the legislative level the mechanism of protection 
and restoration of property rights of persons victimized by criminal offenses, real provision of bank 
secrecy, the correctness of financial monitoring, etc. 

Research analysis and problem statement. Some particular issues of the institute of 
procedural and financial (banking) ensuring the inviolability of property rights in the administration 
of justice have been the subject of research by many scholars (both domestic and foreign scientists), 
in particular: Y. Alenin, O. Baranovsky, N. Bondarenko, O. Vovchak, Y. Groshevoy, O. Kaplin,  
E. Kovalenko, A. Kochura, O. Kuchinskaya, V. Malyarenko, O. Mykhailenko, M. Mykheenko,  
S. Naumenkova, V. Nor, V. Tertyshnyk, L. Udalova, V. Shibiko, O. Shilo, M. Shumylo and others. 

However, the mentioned studies do not cover the whole range of problems of ensuring the 
inviolability of property rights, especially in the context of a combination of not only procedural but 
also financial and economic factors, which remain relevant today. 

Methodology and research methods. The article is based on general and special methods 
of scientific knowledge. Based on the general scientific dialectical approach, the institute’s social 
and legal nature of the property right’s inviolability is considered. With the help of a formal-legal 
analysis of the current legislation, the content was clarified, and the existing shortcomings of the 
legal regulation were revealed; the systemic functional method was used to study the main aspects 
of the legal regulation of ensuring the inviolability of property rights; formal-logical — to identify 
the features of legal regulation; special-legal (comparative-legal) — used in clarifying the common 
and distinctive features of the legal regulation of ensuring the inviolability of property rights and 
seizure of property; method of legal interpretation, technical and legal analysis — in the 
interpretation of the provisions of legal norms, disclosure of the content of concepts that allowed to 
identify certain gaps in the legal regulation of the studied relations and institutions. 
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The purpose of the article is to examine certain aspects of the effectiveness, the efficiency of 
procedural and financial (banking) safeguards to prevent the violation of property rights’ 
inviolability during the proceedings, administration of justice, or their [violations] minimization. 

Results of the research. Today, a significant part of active banking operations is related to 
credit operations, which requires increased attention to protecting the rights of participants in 
financial and credit relations. 

Ensuring the protection of human rights and freedoms means carrying out procedural and 
banking activities in such an order, form, and mode in which interference with legally guaranteed 
human rights and freedoms would not take place or would be carried out only in cases provided by 
law, in cases of extreme necessity, when other ways to solve the problem of justice are not possible 
[1, p. 73—76]. These tasks, of course, include ensuring the protection of property rights. 

According to the European Court of Human Rights, the term «property» is interpreted in 
cases such as «Marx v. Belgium»; «Former King of Greece and Others v. Greece», «Sporrong and 
Lönnrot v. Sweden»; «Melacher and Others v. Austria»; «Novoseletsky v. Ukraine»; «Haiduk and 
others against Ukraine»; Mueller v. Austria; «Greek Refineries of the Countries and Stratis 
Andreadis v. Greece»; «Burdov v. Russia»; «Press Company Naviera SA and others against 
Belgium»; «Pine Valley Development Co.», «Ltd. and others v. Ireland» «Beeler v. Italy»; 
«Sovtransavto-Holding v. Ukraine»; «Van Marle and others v. The Netherlands»; «Tre Tractor 
Aktibolag v. Sweden». In view of the above decisions, the term «property» should be understood as 
any assets, tangible or intangible, movable or immovable, expressed in things or in rights, as well as 
legal documents or acts confirming the right to such assets or interest in them [2, p. 554]. 

It is worth paying attention to how the concepts of «ownership», «property», and «property 
rights» are correlated in their semantics. Protocol  11 to the Convention amended Article 1 of the 
Protocol, entitled «protection of property». It should be noted that the ECtHR in its decisions 
constantly reiterates that «property» in the sense of the Convention and its Protocol is an 
autonomous phenomenon that is in no way related to its national understanding and has an 
interpretation independent of national [3, p. 371—374]. 

Private property is a platform for the personal freedom of a citizen. The Constitution of 
Ukraine enshrines the regulation of property relations by defining the objects and subjects of 
property rights (Articles 13, 41, 142, 143); ensuring equality of subjects of property rights (Article 
13); guaranteeing the right of ownership, rights, and obligations of property owners (Articles 13, 
41); regulation of the legal regime of ownership should be determined exclusively by the laws of 
Ukraine (paragraph 7, part 1 of Article 92). Article 41 of the Constitution of Ukraine regulates the 
inviolability of property rights. 

Thus, based on the basic principles of the constitutional provision of property rights, no one 
can illegally deprive a person of the right to own, use or dispose of a thing because most often, real 
estate acts as collateral in credit transactions. 

The principle of guaranteeing the inviolability of property rights is introduced in the 
Criminal Procedure Code of Ukraine, particularly in Article 16, which stipulates that deprivation or 
restriction of property rights in criminal proceedings is carried out only based on a reasoned court 
decision. 

Thus, property rights’ inviolability is proposed to mean the inadmissibility of unlawful and 
illegal interference, restriction, or deprivation of a person’s right to own, use, and dispose of the 
property freely. 

Equally important in the context of the analyzed fuses are financial ones, as the value of 
personal inviolability, freedom of expression, and property rights protection is based on a legal 
platform, but not only in the format of legal guarantees. The institution of «guarantees» is enshrined 
in law, but the interpretation is transformed in accordance with the scope of the provision, 
application. 

In a broad sense, a guarantee is a specific means of ensuring the fulfillment of economic 
obligations by written confirmation (letter of guarantee) by a bank, other credit institution, 
insurance company (bank guarantee) to satisfy the claims of the entitled party in the amount 
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specified in written confirmation, if a third party (obligated party) fails to fulfill a certain obligation 
specified in it, or other conditions provided for in the relevant confirmation will occur (Article 200 
of the Commercial Code of Ukraine) [5]. 

Article 560 of the Civil Code of Ukraine, under guarantee, interprets the instrument by 
which a bank, other financial institution, insurance company (guarantor) guarantees to the creditor 
(beneficiary) the debtor (principal) to fulfill its obligation [6]. 

Guarantees are an obligatory tripartite agreement between the lender, the borrower, and the 
guarantor. 

Guarantee is a way to ensure the fulfillment of obligations, according to which the guarantor 
bank undertakes a monetary obligation to the beneficiary to pay in the case of a guaranteed event. 
The guarantor bank’s obligation to the beneficiary does not depend on the basic relations provided 
by such a guarantee (their termination or invalidity), particularly when the reference to such basic 
relations is directly contained in the text of the guarantee [7]. 

The current legislation of Ukraine does not clearly regulate the mechanism of recovery of 
the mortgaged property, thus setting a precedent for a double interpretation of the protection of 
property rights of both the creditor and the lender. In particular, the use of collection services in the 
practice of foreclosure is often outside the legal field, which violates all guarantees of consumer 
protection, minimizes the principle of transparency of the financial services market. 

The amendments to the current legislation provide a double interpretation of the category 
«consumer» in the context of providing guarantees. In particular, the Law of Ukraine «On 
Consumer Protection» [8] defines a consumer as an individual who purchases, orders, uses, or 
intends to purchase or order products for personal needs not directly related to business activities or 
obligations. Languages of the employee. At that time, the Law of Ukraine «On Consumer Lending» 
[9] interprets the definition of «consumer» as an individual who has entered into or intends to enter 
into a consumer credit agreement. A common feature is the non-profit nature of the loan 
transaction. However, none of these regulations contains an article on consumer protection that 
needs to be revised. 

In contrast to the world legislative practice in financial relations, Ukrainian legislation is 
mainly on the side of the lender, while the protection of the rights of consumers of financial and 
credit services remains insufficiently regulated. In most states, it is practiced involving a financial 
ombudsman to protect consumers’ rights of financial services. 

The UN Guiding Principles on Consumer Protection of April 9, 1985, define consumers as 
the weakest, most vulnerable party in their dealings with business professionals who do not always 
have the appropriate qualifications and ability to protect their interests and rights. That is why in 
Western European legal systems, the main purpose of regulating consumer lending legislation is to 
balance the negotiating positions of the parties to the contract, creating a balance of interests of the 
weaker party — the consumer and the economically stronger party — the lender, by introducing 
special tools and mechanisms to protect the rights and interests of the weaker parties of the 
consumer loan agreement — the consumer [10, p. 143]. 

Protection of the rights of consumers of financial services, in accordance with the 
requirements of the Law of Ukraine «On Financial Services and State Regulation of Financial 
Services Markets» [11] is based on the following principles: 

1) ensuring a responsible attitude to all categories of consumers of financial services; 
2) ensuring the timely provision of complete, accurate, and reliable information on financial 

services, business entities that provide financial services, and their financial condition; 
3) promoting educational work to ensure that consumers of financial services are well-

informed, gain skills, knowledge, and confidence in understanding the risks, responsibilities, and 
opportunities associated with the use of financial services; 

4) ensuring responsible business behavior of persons providing financial services and their 
authorized representatives (persons providing intermediary services in the financial services 
markets); 

5) ensuring the protection of funds and other assets of consumers of financial services from 
fraud and abuse; 
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6) ensuring the protection of personal data of consumers of financial services; 
7) creation and implementation of a mechanism for pre-trial settlement of disputes 

concerning the provision of financial services; 
8) promoting competition in the provision of financial services. 
In our opinion, this list is not exhaustive because it does not touch on the protection of 

consumer property because, in financial and credit transactions, the objects of the contract are 
certain assets in tangible or intangible form, the generic feature of which is ownership. 

The fact that the legislator has introduced an exclusive list of property that can be seized 
(Article 170 of the CPC of Ukraine) or forcibly confiscated can also be considered a guarantee of 
protection of property owners’ rights. 

In our opinion, the basic guarantee of property rights is the property owner’s right to apply 
to the investigating judge with a request to lift the seizure of property, in case such a decision is 
made in the absence of the legal owner and the investigator’s decision is appealed. The introduction 
of such a protection mechanism complies with international standards to ensure the protection of the 
rights of lawful owners of seized property. Thus, Article 174 of the CPC of Ukraine regulated the 
grounds for revoking property seizure, which are exclusive and guarantee persons’ possibility to 
apply to the investigating judge and the court [12, p. 143]. 

Criminal procedure legislation outlines ways to restrict property rights: 
1) temporary access with removal; 
2) temporary seizure; 
3) search; 
4) seizure of property; 
5) voluntary provision of property or documents in paper or electronic form. 
Thus, the main aspects of legal regulation of protection of the inviolability of property rights 

of participants in financial and credit relations are: 
- guarantee of property rights at the level of the Basic Law — the Constitution and the CPC 

of Ukraine; 
- separation as part of the ownership of certain powers of possession, use, disposal; 
- balance of private and public interests, as an unalterable component of the protection of 

property rights in financial transactions; 
- formation of principles of integrity of participants of financial and credit relations; 
- substantiation of the method of seizure of property; 
- framing of property rights without alternatives on legal platforms. 
Conclusions. The institution of the property occupies a special place in the public 

consciousness because it is one of the fundamental human rights enshrined in the Constitution of 
Ukraine. Protection of property rights is a priority of state policy at all levels of its implementation, 
especially on the platform of procedural (judicial) protection, as well as a mediator for the action of 
banking and financial filters. 

Non-exclusion of the jurisdiction from the subjective right of ownership is more reasonable 
because any restrictions create additional framework obstacles to the implementation of 
competencies that act as components of property rights. Observance of the inviolability of the 
property right during the involvement of collectors, conducting, investigative (search) actions in the 
current CPC of Ukraine is not properly ensured. There is no clear regulation of the movement of 
confiscated property (property to be confiscated), which questions the novella of inviolability, and 
therefore requires further scientific and applied investigations and surveys. 
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